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Dear Sir:
Your reguest for an opinion reads:

“"Your attentien is invited to Article
052L-10, Vernon's Annotated Penal Code,
1925, snd your opinion 1s requested as to
whether or not the ssme revives the provis-
sions of Article 941, PC, 1925, as amended
by Chapter 119, pege 269, Acts of the Regu-
lar Session of the &lst Leglslature, which
made it unlawful to net in Nueces Bay.”

You have orally submitted another guestion
vhich 1is:

"Dié the Act of 1937 (Acts 45th Leg.,
ch. 182, p. 372.) repeal that part of Arti-
cle 941, Vernon's Penal Code, as smended in
1929, which made unlawful the use or posses-
sion of mets for taking fish and shrimp in
Nueces Bay?"

Article 941, Vernonis Penal Code, as amended
by Chapter 119, Acts 1929, 4lst Legislature, page 269,
contains seven sectlouns, but only sections 1; la, and
le are pertipent te your questions. Section 1 makes
1t unlawful for any person %o place, set,use or drag
any seine, net or other device for catching fish and
shrimp, other than the ordinery pole and line, casting
rod and reel, sartificial bait, trot line, or cast net
or minnow seine of not more than twenty feet in length
for catching baeit, or have in his possession any seine,
net or trawl without & permit issued by the Game, Fish
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and Oyster Commissioner (now Game, Fish and Oyster Com-
mission) or by his authorized deputy in or on any of
the waters of any of the bays, streams, bayous, or ca-
nals of Orange, Jefferson, Harris, Brazoria, Chambers
and Galveston Counties, or in the tidal waters of many
other specifically nawed or defined bodles of water,
including Nueces Bay in Nueces County.

Section la reads:

"Provided that it shall be unlaw-
ful for amy person to drag sny selne,
or use any drag seine, or shrimp trawl
for catching fish or ahrimp, or to take
or catch fish or shrimp with any device
other than with the ordinary pole and
line, casting rod, red and reel, arti-
ficial bait, trot line, set line;, or
cast net, or minnow selne of not more
than twenty feet in length for catch-
ing bait, or to use & set net, trammel
net or strike net, the meshes of which
ahall not be less than one and one-half
inches from knot to knot, in gny of the
tidsl bays, streams, bayous, lakes, la-
goons, or inlets or parts of such tidal
watera of this State not mentioned in
Saction 1 hereof.” (Bmphasis sdded).

Saection 1l¢ reads:

"provided that it shall be unlav-
ful to attach to any set net, sirike
net or trammel net used in amny of the
waters of any of the tidal bays, streams,
bayous, lakes, legoons or inlets of this
State, any cork line or lead line of a
size greater than one-fourth inch in dia-
meter. (Emphesias added) .

Section 1f prescribes a penalty for viola-
tion of any of the provisions of thils Article.

In 1937, the Legislature enacted & statute



Hon. John H. Miller, Page 3, V-314.

‘(Acts 45th Leg., ch. 182, p. 372), which made 1t unlaw-
ful for any person to place, set, use, or have in pos-
"gession or have on board boat, or on any vehicle,
any seine, net or trawl in the tidal waters of Nueces
and Aransas Countles named or defined therein. It per-
mitted the use of a cast net or minnow seine of not
exceeding twenty feet in length, or a licensed trawl,

in any of the watera mentioned therein at any time for
the purpose of taking balt; and made 1t lawful to have
a seine, net or trawl or board any vessel vhen such ves-
sel is in port or while enmroute to or from the Gulf of
Mexico or other waters where it i1s lawful to use or pos-
sess such a seine, net or trawl. It also contalns this
provision:

“Provided, it shall be lawful t6 pos-
ses3 Or use & iicenaod travl, net or seine

- in any other salt waters of Nueces County
not mentioned in this Act as closed." (RBm-
phasis added).

o Nueces Bay is within the term "salt wvaters of
Nueces County," and 13 "not mentioned in this Act as
closed waters." Therefore, the possession or use of a
licensed trawl, net or seine for catching fish or shrisp
in Kueces Bay was by this Act made lawful, and to that
extent it modified or repealed by implication that part
of Article 941 in confllict therewith, which made unlaw-
ful such possession or use of trawls, nets and seines
in Rueces Bay. However, the provisions of Sections la
and lc of Article 941 were not repealed.

Article 952L-1C, Vernon's Penal Code, was
first enacted in 1932 (Acts 42nd Leg., 3rd C. 8., p.
91) and amended in 1939 (Acts 46th Leg., Spec. Laws,
p.818; 8ec. 1). This Article made it ;gg%g%.;o use
strike nets, gill nets, trammel nets or s travls,
a8 defined by the statutes, for the taking of fish and
shrimp from certain named or defined bodies of salt wa-
ters in Chambers and Galveston Countles during the per-
lod beglinni Angust 15th end ending May 15th of each
yoar., Article 941, as emended in 1929, absolutely pro-
hibited the use of nets and trawls for the taking of
fish and shyimp in any of these.salt waters of Chambers
and Galveston Counties at any time. Therefore, there
is an irrecencilable conflict between these two stat-
utes, the effect of which 1s that Article 952L-10 modl-
fies or repeals by implication that part of Article 9ul
e
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which madle unlawful the use of nets or trawls for tak-
ing fish er shrimf in these waters during the perlod
beginning August 15th eapd ending May 15th of each year,
wvhich is the axﬁenﬁ of such conflict insdfar as we are
here concerneds Thig A¥ticle contains a provision
vhich réads:

It shall be unlawful for any person
%gg & strike net, gill net, trammel net
rimp trawl aontrary to the provisions
or Chapter 119, Page 269, Acts of the Rogu~
ler 8ession of the Forty-first Legislature."
(Art. 941, V.P.C.)

Eraaune the abeve queted provision occas
sloned yeur Tirst question.

A careful exsminkbion of Argic%hs95ﬂhwlo falls
to disclose any ywaviaion %prﬁaiu wlful use
of nets or Lravls feo . of fisk or shrimp con-
trary to the priirisfons m& Sections la or lc of Articls
941, Therafete, thedd asctions ware not rtgwaled, but
recognized as existing statutes governing use of
nets and travls for the purpose of taking fish and
shrimp in all appliceble s&l1t waters, including those
namett or defined in Artigle 95 10. We have found no
good reason for the inseirtion of this provision im the
statute, for all provisigps of Article &1 not %n con-
fligt with this or some ; -ﬂr?;t@tute, uch &8 the Act

of 1937, remaimed applicably tié th salb-ﬁamera of Gal-
vesten :ud Chambefs Coupntiess #ﬁﬁ&rg* there 18 nothing
in this Article which even n@t %e to ravive gart
of Art&cle 941 which wad rbﬁﬁ by the Aut er

You ere advised it fs our opinion that thet
part of Article 941 whith msde ynlewful the poasession
or use of nets for taking £ish or shrimp in Nueces Bay
vas repbiled the At of 1937, and was not revived by
Article 952L-10, a8 améRded In 1939.

i 199241, Vbrnan'a Penal Code, ae
sambngpd 9, made unlawful the use or
pespession of nets for the taking of fish
and shrimp in Nueces Bay. This part of
that Article was repealed by the Act of
1937 (Acts 5th Leg., ch. 182, p. 372),
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and was not revived by Article 9521-10,
Yernen's Pemal Code, as amended in 1939.
It is lawful to possess or use & llicensed
t#awl, net or seine for taking fish or
shrimp in Nueces Bay.

Yours very truly
ATTORREY GENERAL OF TEXAS
By

David Wuntch
Assistant
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